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O’Conor, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 


The Committee on the Judiciary, to which was referred the bill, 
S. 2214), to amend section 709 of title 18 of the United States Code, 
having considered the same, reports favorably thereon, with an 
amendment, and recommends that the bill, as amended, do pass. 


AMENDMENT 


On page 1, line 8, beginning with the word “‘if’’, strike out all words 
down to and including line 10, page 1, and insert in lieu thereof: 
whether such firm was engaged in the insurance or indemnity business prior or 


subsequent to the date of enactment of this paragraph 


PURPOSI 


The purpose of the oor le gislation is to authorize and pe rmit 
the use of the word ‘‘national”’ as a part of the name of any business or 
firm engaged in the insurance or indemnity business regardless of 
whether the word was in actual use before or after the enactment of 
this amendment to section 709, of title 18, United States Code. 


STATEMENT 


Prior to the recodification of section 709, of title 18, United States 
Code, in 1948, the use of the word ‘‘national”’ in the title of a business 
or firm engaged in the insurance or indemnity business was not pro- 
hibited; its use was lawful. Prior to mid-1948, the Federal statutes 
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prohibited the use of various words in the title of a firm engaged in the 
insurance or indemnity business, but the word “national” was not one 
of these words. As a consequence, some 119 companies engaged in the 
insurance and indemnity business were using the word ‘national’ in 
their names or titles. 

In 1948, in connection with the recodification of several scattered 
statutes, each prohibiting the use of certain specified words in the title 
of the business referred to in that particular statute, section 709, of title 
18. United States Code, was amended to include all of these businesses 
and all of the prohibited names in one composite section. Asa result, 
the insurance and indemnity business, to which the use of “national” 
was not previously prohibited, was affected by the existing prohibition 
contained in the banking statutes. 

The first paragraph of section 709, as it now reads, provides that the 
word “national” may not be used “except as permitted by the laws of 
the United States.” Under this provision the 119 insurance and in- 
demnity companies using the word ‘national’ would have been obliged 
to delete the word “national” from their respective names except for 
a saving clause in the second to last paragraph of section 709. ‘That 
paragraph provides that ‘This section shall not make unlawful the 
use of any name or title which was lawful on the date of enactment of 
this title.’ Since these 119 companies had lawfully used the word 
“national” in their titles before this recodified section was enacted, 
they continue to do so today, and thse companies are not affected by 
this amendment. 

Since the enactment of this recodifying amendment in June 1948, 
some 22 insurance companies have either been organized or have 
changed their names to include the word “national” in their titles. 
These companies have relied on the express words of the saving clause 
in the second to last paragraph of section 709, which provides: 

This section shall not make unlawful the use of any name or title which was 
lawful on the date of enactment of this title. 

This saving clause would indicate that the use of the word “national” 
is proper if, as is the case, it was proper before the enactment of the 
recodifying amendment. 

The Attorney General, however, has interpreted this recodified 
statute as making unlawful, since 1948, the inclusion of the word 
“national” in the title of an insurance company. Undoubtedly, the 
Attorney General’s office has relied heavily on the provision in the 
first paragraph of section 709 which provides that the word “national” 
shall not be used “except as permitted by the laws of the United 
States.” The Attorney General, consequently, is insisting that these 
22 companies, who have included the word “national’’ in their titles 
since 1948, now remove the word from their titles. 

The committee is of the opinion that the language of section 709, 
title 18, United States Code, contains an ambiguity and that the 
varying interpretations urged by the Attorney General’s office and the 
insurance or indemnity companies are meritorious. It is then the 
duty of the committee to resolve the differences set forth and to recom- 
mend affirmative action to the Senate. 

It is apparent that the attendant difficulty, confusion and expense 
to these companies would be tremendous, if they were required to 
change all of their forms, contracts, policies, and registration pro- 
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cedures with the various States, agents, policyholders, ete. On the 
other hand, there is no evil existing in connection with the use of the 
word “national”? in such companies. This conclusion is supported 
by the fact that the 119 companies, which used the word before the 
recodifying amendment to section 709 was enacted, are still permitted 
to employ the word ‘“‘national”’ in their respective titles. 

The committee, therefore, is of the opinion that fairness warrants 
this amendment to the existing law. It clearly authorizes the use 
of the word ‘‘national.”” The committee concurs with the Depart- 
ment of Justice that this bill should be amended to include not only 
those companies which have already used the name but also those 
which may desire to use that word in the future. If there is no ob- 
jection to those companies which already employ the word “national” 
in their titles, there can be no objection to the future use of the term 
by other companies. Consequently, the committee recommends 
that the bill, S. 2214, as amended, be favorably considered. 

The report of the Department of Justice dated December 4, 1951, 
is set forth in its entirety below. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., December 4, 1951. 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C, 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 2214) to amend section 709 of title 
18 of the United States Code. 

Section 709 of title 18 United States Code prohibits false advertising or misuse 
of names to indicate membership in a Federal agency. ‘The first paragraph of 
section 709 prohibits, except as permitted by the laws of the United States, the 
use of the word “national” as part of the business or firm name of a person, 
corporation, partnership, business trust, association or other business entity en- 
gaged in the banking, ioan, building and loan, brokerage, factorage, insurance, 
indemnity, savings, or trust business. 

The bill would amend section 709 by inserting immediately before the last 
paragraph thereof a new paragraph as follows: 

“This section shall not make unlawful the use of the word ‘national’ as part of 
the name of any business or firm engaged in the insurance or indemnity business, 
if such firm was engaged in such business under a name including such word on the 
date of enactment of this paragraph.” 

In considering the effect of this proposal it may be of interest to examine the 
legislative history of section 709 of title 18. As shown in the reviser’s note to that 
section, sections 583 and 585 of title 12 United States Code were incorporated 
into section 709. Section 583 prohibited the use of the word “‘national,’”’ the word 
“Federal” or the words *‘United States’ by persons, corporations, ete., doing the 
business of bankers, brokers, or trusts or savings institutions, except where such 
institutions were organized under the laws of the United States or were otherwise 
permitted by the laws of the United States to use such name or title or were law- 
fully using such name or title on August 238, 1935. Section 585 of title 12 pro- 
hibited, among other things, an insurance company from using the word ‘‘Federal,”’ 
the words “United States,” the words ‘‘deposit insurance”’ or the word ‘‘reserve’’ 
or any combinations of such words, as a portion of its corporate, firm, or trade 
name. Thus, insurance companies were not prohibited from using the word 
“national” in their business or firm names until the effective date of the revised 
title 18 (September 1, 1948), 

This Department is advised that a number of insurance companies have either 
incorporated the word “national” in their firm names, or have organized with the 
word “national” as part of their firm names, since September 1, 1948. These 
companies are, of course, operating in contravention of section 709. The effect 
of the bill would be to permit these companies to retain the word ‘‘national”’ in 
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their firm names and section 709 would then be operative only against companies 
which incorporate or change their names subsequent, to the effective date of the 
measure. The bill will not, of course, relieve the companies who have violated 
this statute of any criminal responsibility under the present law. If this bil 
should be enacted however it is doubtful whether any court would give serious 
consideration to a prosecution for the use of a term which though unlawful at 
the time adopted had later been permitted by statute to be lawfully used. 

This Department is of the view that the enactment of this bill would tend to 
establish an unwise precedent in that it would reward those companies which 
had violated the law by permitting them to continue to use a company or firm 
name containing the word ‘“‘national,’’ while denying to others who had obeyed 
the law the right to use the term in the future. If the Congress deems it desirable 
however, to enact legislation of this character, it might wish to give consideration 
to further amending section 709 so as to eliminate the prohibition against the 
use of the term “‘national’’ insofar as insurance and indemnity company firm 
names are concerned, 

The Director of the Bureau of the Budget has advised that there is no objecs 
tion to the submission of this report. 

Sincerely, 
A. Devirr VANECH, 
Deputy Attorney General. 








